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An Act to consolidate and amend the law relating to the

imposition, assessment and collection of tax on incomes.

[ Date of Commencement. Ist July, 1995.]

PARTI
Preliminary (ss 1-2)

1. This Act may be cited as the Income Tax Act.

2. In this Act, unless the context otherwise requires —

““accounting period”, in relation to any person, means the period for

which that person makes up the accounts of his business;

“agent’” includes any partnership, company or other body of persons,

corporate or unincorporate, which is acting as an agent;

“approved benefit fund” means a fund which, in respect of any tax
year, the Commissioner is satisfied is a permanent fund bona fide
established for the purpose of providing sickness, accident or
unemployment benefits for its members, or mainly for such a
purpose; and also for the purpose of providing benefits for the
widows, children, dependants or nominees of deceased

Act 12,1995,
Act 11, 1996,
S.1. 50, 1996,
Act 10, 1997,
Act 18,1998,
Act 15, 1999,
Act 11, 2000,
Act 9, 2001,
S.I. 55, 2001,
Act 8 of 2004,
Act 21 of 2004.
Short title

Interpretation

members;
“approved financial operations” means those operations specified ina 1501199,
tax certificate granted by the Minister under section 138; 5 2a)(1)-
LRO 1/2005 52:01-7
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“approved provident fund” means a permanent fund or scheme bona
Jfide established for providing such benefits as may be prescribed
by the Minister, other than those provided by an approved
superannuation fund;

“approved superannuation fund” means a permanent fund, or a
scheme which provides for the establishment and
administration of such scheme exclusively by an insurer, and in
either case bona fide established for the purpose of providing such
pensions, annuities or other benefits as may be prescribed by the
Minister;

‘““assessable income’ means assessable income as defined in section 37;

90r2001,5. 2(a).  “‘assessed loss’> means an assessed loss determined under section 82 or
the loss assessed under section 78(3) in respect of the carrying on
of a business, and shall not include a loss, incurred on the
disposal of a property, which is ascertained in accordance with

the Tenth Schedule;

9of2001,5. 2(5).  “‘assessment’ in relation to any person means —
(1) adetermination by the Commissioner —

(@) of the amount of taxable income upon which tax is
chargeable;

(b) ofthe amountofany loss allowable as a deductionin any
subsequent tax year; or

(¢) that no tax is chargeable,

and includes an additional assessment, a reduced assess-
ment, a provisional assessment or a penalty imposed under
section 117(2); or

(i1) an assessment under section 78(3);

‘“‘associated company” in relation to a group of two or more resident
companies means a resident company in which another resident
company holds 20 per cent or more of every class of equity share:

11 of 2000, Provided that the definition shall not apply to an
s 2(b). international financial services company holding shares in a
company resident in Botswana.

“associated person’’ means —

(a) inrelation to any individual carrying on mining operations,
any relative or partner of that individual; and

(b) in relation to any company carrying on mining operations,
any other company, if either of those companies has control,
directly or indirectly, of the other, or if both such companies
are controlled, directly or indirectly, by the same person or
persons;

80f2000,5.2. “Bank’ has the same meaning as in the Banking Act.
Cap. 46:04
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“Board of Adjudicators’ means the Board of Adjudicators established
under section 90 and constituted in accordance with the
provisions of the Ninth Schedule;

“building society” means a building society registered under the
Building Societies Act;

“business”” means any business, trade, adventure or concern in the
nature of trade, profession or vocation and includes the letting
of any property; and in the case of —

(a) a company, all amounts accrued to that company shall be
deemed to have accrued from one business;

(b) a person other than a company, where separate businesses
are carried on by that person, all amounts accrued there-
from shall be deemed to have accrued from separate sources
unless, upon application by that person, the Commisioner is
satisfied that it is reasonable that more than one of the busi-
ness activities should be treated as constituting one source,
and 1n such event all amounts accrued therefrom shall be
deemed to have accrued from one business:

Provided that nothing in paragraph (a) or (4) of this definition
shall apply to amounts accrued from farming, mining or any
disposal of property under section 35(1);

“chargeable income” means chargeable income as ascertained in

accordance with Part VI;

“child”, in relation to an individual, includes a lawfully adopted child
and a step-child;

“collective investment undertaking’ means an undertaking —

(a) the principle objective of which is the collective investment
of its funds in real or personal property of whatever kind in-
cluding securities and other liquid financial assets, with the
aim of spreading investment risk and giving its members,
shareholders or unit holders the benefit of the results of the
management of its funds; and

(b) the units of which are at the request of the holders, redeemed
directly or indirectly, out of those undertaking’s assets;

“commercial royalty”’ means any amount payable for the use of, or
the right to use, any copyright of literary, artistic or scientific
work (including cinematograph films, and films or tapes for
radio or television broadcasting), any patent, trade mark,
design or model, plan, secret formula or process, or for the use
of, or the right to use, industrial, commercial or scientific
equipment, or for information concerning industrial,
commercial or scientific experience;

“Commissioner’’ means the Commissioner of Taxes appointed under
section 3(1);

Cap. 42:03

15011999,
5. 2(b).

LRO 1/2005
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10 of 1997,
s. 2(a).

18 0f 1998,
s.2(b).
15011999,
5. 2¢).

21 of 2004,
s. 2(a).

11 of 2000,
5. 2a).

11 of 2000,
5. 2(a).

180f 1998,
5. 2(a)(i).

“company’’ includes —
(a) any body corporate;
(b) any specified corporation;
(¢) collective investment undertaking; and
(

d) any association or society whether incorporated or regis-
tered or not, but does not include a partnership;

(¢) any charitable, religious or educational institution or a trust

established for public purposes;

“connected persons” means —

(a) at least two companies where either of the companies has
control directly or indirectly, of the other, or if both compa-
nies are controlled, directly or indirectly, by the same person
or persons; and

(b) any person if that person has control of a company or if the
person or persons connected to that person together have
control of the company; and

“control” means where a person exercises, is able to exercise or is
entitled to acquire control whether directly or indirectly, over
the company’s affairs and in particular if the person possesses or
is entitled to acquire —

(1) the greater part of the share capital of or voting rights in the
company;

(ii) such part of the share capital that would entitle them to the
greater part of the distribution of all the income of the com-
/ pany; or
(ii1) such rights as would entitle the person to the greater part of
the assets of the company upon winding up, or in any cir-
cumstances.
“debt” means the greatest amount at any time during the year of
assessment of any debt obligation owed by the company on
which interest is payable and deductible;

“Deputy Commissioner” means the Deputy Commissioner of Taxes
appointed under section 3(1);

“dividend” means any amount distributed, whether in cash or
otherwise, by a company to its shareholders; and in this
definition the expression “‘amount distributed” includes —

(a) inrelation to a company which is not being wound up or li-
quidated, any profits distributed, whether of a capital nat-
ure or not, including an amount, other than an amount
representing a return of capital, equal to the nominal value
of any bonus shares, debentures or securities awarded to the
shareholders:

52:01-10
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Provided that bonus shares shall not include shares issued
by a company to a shareholder in satistaction of bonus
award and is included in its equity share capital;

in the event of the partial reduction of the capital of a com-
pany, any cash or the value of any property which is given to
a sharcholder in excess of the amount by which the nominal
value of the shares of that shareholder is reduced;

in the event of the reconstruction of a company, any cash or
the value of any property which is given to a shareholder in
excess of the nominal value of the shares held by him before
the reconstruction; and

where a dividend consists of property other than cash, it shall
be deemed to be of an amount equal to the market value of
the property at the time of the distribution of the dividend:

Provided that —

(i) thereshall be excluded from such amount any distribu-
tion of profits by an investment company, a unit trust
or collective investment undertaking, a variable rate
loan stock company or similar company, where such
distribution is made out of dividends accrued to such
investment company, unit trust, other undertaking or
company, if witholding tax had been deducted from
such dividends, in accordance with the provisions of
section 58(1)(a) and the Seventh Schedule, by the
company which declared the dividends; and

(i1) where any such distribution of profits as is referred to in
proviso (i) is made partly out of dividends accrued and
partly out of interest, proviso (i) shall apply only to
such proportion of the distribution as is made from di-
vidends;

“employment” means any employment in which the relationship of
master and servant subsists, or an appointment or office,
whether public or not, and whether or not that relationship
subsists; and the terms

“employee” and “employer” shall, except for the purposes of the Fifth
Schedule, be construed accordingly;

“employment income”, in relation to any person, means the gross
amount, whether in cash or otherwise, accrued or deemed to
have accrued to such person from employment;

“entertainment fee”” means any amount payable to an entertainer
(including any cabaret, motion picture, radio, television or
theatre artiste and any musician) or a sportsman or
sportswoman, for the personal activity of such entertainer,
sportsman or sportswoman, and includes any payment made
to any other person in relation to such activity;

18 0f 1998,
5. 2(c).

150£1999,
5. 2(d).

21 of 2004,
5. 2(b).

LRO 1/2005
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18f 1998, “equity”” means paid up value of all shares and the amount standing
s 2a)(s). to the credit of the share premium account of a company, the
accumulated profits and the asset revaluation reserves of the
company at the beginning of the year of assessment, reduced by
the sum of any debt obligation owed by the company and
accumulated losses at the beginning of the year of assessment;
“equity share capital”, in relation to the share capital of a company,
means its issued share capital, excluding any part thereof which
does not carry any right to participate beyond a specified
amount in any distribution by way of dividend or capital made
by the company; and the expression “equity share” shall be
construed accordingly;
“executor” means the executor, administrator or other person
administering or managing the estate of a deceased person;

“farming” means the carrying on of farming operations;
3

“farming operations” includes livestock, agricultural and pastoral
farming;

“group”’, in relation to one or more associated companies and the
companies with which they are associated, shall not include a
non-resident company;

““gross income” means gross income as defined in section 9;

“industrial building” means any building —

(a) which contains and is used solely or mainly for the purpose of
operating machinery;

(b) which is on the same premises as any building to which para-
graph (a) applies, and in respect of which the Commissioner
is satisfied that depreciation is caused by reason of the opera-
tion of machinery installed in that other building;

{¢) inrespect of which the Commissioner is satisfied that depre-
ciation is caused by reason of the use of chemicals, corrosive
substances, furnaces of any kind or any substance or thing
directly used in the particular business of which the building
forms an integral and essential part;

(d) erected and used for carrying out industrial research, includ-
ing scientific experiments, into new or improved methods of
manufacture;

(¢) in respect of which, by reason of the nature of the business
carried on, the Commissioner is satisfied that it is used for
industrial purposes; or

(f) erected and used as an hotel, and includes any structure or
work of a permanent nature directly related or attached to

such a building;

52:01 -12 LRO 1/2005
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“international financial services centre’ means a centre established
under section 138;

“international financial services centre company’’ means a company
in possession of a valid certificate granted under section 138;

“livestock” includes cattle, sheep, goats, horses, donkeys, mules, pigs
and poultry;

“management or consultancy fee”” means any amount payable for
administrative, managerial, technical or consultative services
or any similar services, whether such services are of a
professional nature or not;

“member of the Botswana Development Corporation Limited group
of companies”, in relation to any tax year, means —

(a) the Botswana Development Corporation Limited;

() any company of which the whole of every class of equity
share issued is , throughout the whole of that tax year, held
by the Botswana Development Corporation Limited; or

(¢) any company of which the whole of every class of equity
share issued is, throughout the whole of that tax year, held
by the company referred to under paragraph (4);
“mineral” means any constituent of the crust of the earth whether
lying on the surface of the earth or which can be obtained by
mining, digging, drilling, quarrying or other operations, and
includes precious metals, precious stones, semi-precious stones,
oil shale, natural oil, natural gas, petroleum, bituminous shale
and salt, but does not include —

(@) water; or

(b) soil, sand, clay, gravel or stone (other than limestone or mar-
ble) if these mineral substances are extracted for the purpose
of agriculture, fencing, building, road making or other con-
struction activities;

“mining capital expenditure” means expenditure incurred by any
person in carrying on mining operations —

(@) on the acquisition for the purposes of the carrying on of his
mining operations, of a mineral, mining or prospecting right
or mining or prospecting information from another person,
and the expenditure incurred in such acquisition shall be
deemed to be the amount for which such property was dis-
posed of, or deemed to have been disposed of, for the pur-
poses of section 31;

(b) on the preparation of a site for his mining operations, includ-
ing expenditure on exploratory work done on the site to de-
termine the best means for the carrying on of his mining
operations;

150£1999,
5. 2(a)(ii).

150f 1999,
5. 2(a)(ii).

LRO 1/2005
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Cap. 66:01
Cap. 67:01

Cap. 67:01

(¢)

“petroleum

on buildings, structures, works of a permanent nature, other
improvements, including plant, machinery or equipment,
directly or primarily connected with the carrying on of the
mining operations;

on providing, or by way of contribution to the cost of provid-
ing water, light or power for use on, access to or communica-
tion with, the site of mining operations carried on or to be
carried on by that person;

on residential accommodation and welfare facilities for em-
ployees; and

on general administration and management, including any
interest payable on any loan for the time being utilized to
finance such mining operations, incurred prior to the com-
mencement of carrying on a business of mining or during
any period when such business of mining is not being carried
on;

““Mining Commissioner’” means the public officer holding or acting in
that office in the public service;

“mining operations” means mining operations carried on by any
person on a mining property in Botswana for the extraction of
minerals from their natural site, and their treatment,
transportation or storage;

“mining or prospecting information” means geological, geophysical
or technical information, being information that relates to the
presence, absence or extent of deposits of minerals in an area, or
is likely to be of assistance in determining the presence, absence
or extent of such deposits, and has been obtained from
prospecting or mining for minerals;

“mining or prospecting right”” means a mineral concession as defined
in the Mines and Minerals Act, or a development licence or
exploration licence as defined in the Petroleum (Exploration
and Production) Act;

“partnership assessed loss” means an assessed loss calculated in the
same manner as partnership chargeable income;

“partnership chargeable income” means the gross income of the
partnership calculated as if the partnership were a person
chargeable to tax, less any amounts which would be exempt
under Part V, and all deductions which would be allowable to
such person under Part VI in respect of such gross income;

“person’ includes an individual, a trusiee, the estate of a deceased
person, a company, whether incorporated or unincorporated, a
partnership and every other juridical person;

kR

has the meaning assigned to it in the Petroleum

(Exploration and Production) Act;

52:01-14
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“Productive Employment Development Fund” means the Fund
established under the Productive Employment Development
Fund Order;

‘“‘prospecting operations’ means any of the following —

(a) geological mapping, geophysical surveys, systematic search
for areas containing minerals, and search by drilling or other
means for minerals within those areas; and

(b) search for ore within or in the vicinity of an ore body by
drives, shafts, cross-cuts, winzes, rises and drilling, prelimin-
ary to the establishment of a mine, but does not include op-
erations in the course of working a mine;

“qualifying foreign participation” means a participation held by an
international financial services centre company in a company
which is not resident in Botswana; where the international
financial services centre company controls either directly or
indirectly, alone or with connected persons, 25% or more of the
share capital including 25% or more of the voting rights of the
non resident company;

“regulation’” means a regulation made under this Act;

“relative”, in relation to an individual, means —

(@) his spouse;

(b) any ancestor, lineal descendant, brother, sister, uncle, aunt,
nephew, niece, stepfather, stepmother, stepchild or adopted

child of the taxpayer or his spouse, and in the case of an
adopted child his adopter; and

(¢) the spouse of any relative mentioned in paragraph (b) of this
definition;

“representative taxpayer’’ means —
(a) inrelation to a company, the public officer of that company;

(b) inrelation to the estate of a deceased person, a person under
a legal disability, a trust or a settlement, the trustee of that
person;

(¢) in relation to a non-resident, any person appointed under
section 23 to act as agent on his behalf;

(d) in relation to tax due and payable by a deceased person at
the date of his death, the executor of the estate of that de-
¢eased person; and

(¢) in relation to tax due and payable at the commencement of
liquidation or judicial management of a company which is
being wound up or has been placed under judicial manage-
ment, the liquidator or judicial manager of that company;

150f 1999,
5. 2(a}(iv).

LRO 1/2005
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150f 1999,
5. 2(e)(it).

1501999,
5. 2e)(ii).

150£ 1999,
5. 2e)(ii).

80f2004,5. 2(b).

8of 2004,s. 2(c).

“resident in Botswana”, in relation to a tax year, means —
(a) in the case of an individual, that —
(1) his permanent place of abode is in Botswana;

(i1) he is physically present in Botswana for not less than
183 days in that tax year, whether or not he maintains
a place of abode in Botswana;

(1ii) he maintains a place of abode and is physically present
in Botswana for not less than 183 days in that tax year;
and for the purposes of this subparagraph he shall be
deemed to be physically present in any part of that per-
iod notwithstanding that he is temporarily absent for
business, recreation or similar purposes; or

(iv) he is physically present in Botswana for any period of
time in that tax year and such period is continuous with
a period of physical presence in the immediately pre-
ceding or immediately succeeding tax year, and pro-
vided he is treated as resident for such preceding or
succeeding tax year under subparagraph (iii);
(b) in the case of a company, that —

(1) its registered office or place of incorporation is in Bots-
wana; or

(i) is managed and controlled from Botswana;
(¢) in the case of a trust, that the trust —

(1) was established in Botswana; or

(i1) 1s administered in Botswana; and

(aa) the terms “‘resident” and “‘non-resident”; in rela-
tion to a person, mean that such person is resident
or not resident in Botswana, as the case may be,
and when used as nouns mean a person who is re-
sident or not resident in Botswana, as the case may

be;
(bb) in computing any period of time under subpara-
graphs (ii) and (iii) of paragraph (a), a part of a
day shall be counted as a day;
“residential accommodation and welfare facilities for employees”, in
relation to mining capital expenditure of any person carrying on
a business of mining, means —

(a) residential accommodation provided by that person at or
adjacent to the site of the mining operations, being accom-
modation provided for the use of employees of that person
engaged in mining operations on that site or operations con-
nected with such mining operations and for the use of depen-
dants of such employees; and

52:01 -16
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(6)

health, educational, recreational or other similar facilities or
facilities for the provision of meals provided by that person
at or adjacent to the site of the mlmng operations being facil-
ities which —

(i) are provided principally for the welfare of such em-
ployees or of dependants of such employees; and

(i1) are not conducted for the purpose of profit-making by
that person or any other person, and includes struc-
tures and works of a permanent nature carried out di-
rectly in connection with such accommodation or
facilities, including the provisions of water, light,
power, access or communications;

“retirement annuity insurance’’

“scientific research” means any activity in the field of natural or
applied science for the extension of knowledge;

80f2004, 5. 2(d).

“specified collective investment undertaking” means a collective 17072000,
investment undertaking which — s 2(a).
(a) is managed by an international financial services company;
(b) except to the extent that the units are held by the undertak-
ing itself, an international financial services centre, com-
pany, or another specified collective investment
undertaking, is an undertaking, none of whose unit holders
are resident in Botswana.
“specified corporation’” means —
(a) the Botswana Development Corporation Limited;
(b) the Botswana Housing Corporation;
(¢) the Botswana Power Corporation;
(d) the Botswana Telecommunications Corporation; 1501999,
. . 2(f).
(¢) the National Development Bank;
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(f) the Water Utilities Corporation; and

(g) any other corporation which the Minister may prescribe to
be a specified corporation for the purposes of this Act;

“stock” includes anything produced, manufactured, purchased or
otherwise acquired for the purposes of manufacture, sale or
exchange, or the proceeds from the disposal of which form, or
will form, any part of gross income; and in the case of a business
of farming shall include livestock and produce;

“tax”” means the tax charged under this Act and for the purpose of
recovery of tax includes any penalty, interest, fee or other
charge imposed under this Act; and any reference to tax
payable under the laws of another country means a tax of
substantially similar nature to the tax charged under the Act;

“taxable iIncome’’ means taxable income as ascertained in accordance

with Part VII;

“tax year” means a period of 12 months beginning on Ist July and
ending on the next succeeding 30th June;

“trustee” means a person appointed or constituted trustee by act of
parties, by order or declaration of a court or by operation of
law and includes —

(a) an executor, administrator, tutor or curator;
(b) aliquidator or judicial manager;

(¢) any person having or taking upon himself the administration
or control of any property subject to a trust;

(d) any person acting in any fiduciary capacity; and

(e) any person having the possession, control or management of
the property of a person under any legal or other disability;

150f 1999, “unit” means any investment such as a subscription for shares or a

s 2(a)(vh). contribution of capital in a collective investment undertaking
which entitles the investor to a share in the profits or capital of
the undertaking;

150f 1999, “unit holder’”” means a person who by reason of the holding of a unit or

s 2(a)(vii). under the terms of a unit, has a beneficial interest in the profits or
capital of an undertaking;

100£1997, “units” means a right or interest in a unit trust;

“ ) “variable rate loan stock company’” means a company with limited

Cap. 42:01 liability in Botswana in terms of the Companies Act, the objects
of which in terms of its Memorandum of Association are
restricted to investment in immovable property and the
development, refurbishment and maintenance thereof, and
which, in terms of its Articles of Association, issues shares and
debentures which together comprise linked units.
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PARTII
Admanistration (ss 3-7)

3. (1) For the administration of this Act and the management of
the tax imposed thereunder there shall be appointed a Commissioner
of Taxes and a Deputy Commissioner of Taxes, and such other officers
as may be necessary for such purposes.

(2) The Commissioner shall perform the duties imposed on him,
and may exercise all the powers conferred upon him, under this Act.

(3) The Deputy Commissioner shall, under the control of the Com-
missioner, perform such official duties as he is required to perform by
the Commissioner, and shall, on any occasion when the Commis-
sioner is unable to perform any of his functions under subsection (2),
act in his own name, and while so acting shall perform the duties im-
posed on, and may exercise the powers conferred upon, the Commis-
sioner under this Act.

(4) A notification in the Gazette that a person has been appointed
to any office referred to in subsection (1) shall be conclusive evidence
of such appointment.

4. (1) The Commissioner may delegate to any person employed in
carrying out the provisions of this Act any powers, functions or duties
conferred or imposed upon the Commissioner by this Act, other than
the power of delegation conferred by this section.

(2) In this Part the expression “any person employed in carrying
out the provisions of this Act” shall include any person whose services,
under agreement with the Government, are provided by any other
government or international agency to assist with the administration
of this Act.

(3) Except as especially provided by this Act, any decision made or
communication issued or signed by any person to whom the Commis-
sioner has delegated any power, function or duty under subsection (1)
may be amended or withdrawn by the Commissioner or that person
within three years from the date on which such decision was made or
communication issued or signed, but shall, for the purposes of this Act,
be treated as having been made, issued or signed by the Commissioner
unless it has been so withdrawn.

5. (1) Subject to this section, every person appointed under, or em-
ployed in carrying out the provisions of, this Act shall regard and deal
with all documents and information relating to any person, and all
confidential instructions in respect of the administration or manage-
ment of this Act, which may come into his possession or to his knowl-
edge in the course of his duties, as secret and shall not disclose the
contents of any such document or communicate any such information

Appointment of
oflicers

Delegation by
Commissioner

Secrecy
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or instruction to any other person, other than the person to whom the
document or information or instruction relates or his lawful represen-
tative, except as required in the performance of his functions under
this Act or by order of a court.

(2) Any person appointed by a competent authority to audit the
assessment and accounts of the Commissioner shall, for the purposes
of this section, be deemed to be a person employed in carrying out the
provisions of this Act.

(3) Nothing in this section shall apply to the disclosure of any con-
fidential information —

(a) to the Attorney-General;

(b) to the Governor of the Bank of Botswana or his lawful represen-
tative;

(¢) to the Minister, or any other person, where such disclosure is
necessary for the purposes of this Act;

(d) to the Director or Deputy Director of the Directorate on Cor-
ruption and Economic Crime, or to the authorized representa-
tive of the Director, or to the commissioner of Police or his
authorized representative for the purposes of an investigation
into corruption or economic crime, including any offence
against any fiscal law, or other criminal offence, and a prosecu-
tion in respect of such crime, or to any other person for the pur-
poses of a prosecution under this Act;

(e) to any person being a consultant to or an officer employed by
the Government who is approved by the Minister to receive
such confidential information; or

(/) toany authorized officer of the Government of a country with
which an agreement for the avoidance of double taxation ex-
ists, for the purposes of that agreement.

(4) Any information obtained by the Commissioner in the perfor-
mance of his duties under this Act, or any other Act administered by
him, may be used by him, or disclosed by him to any other public offi-
cer, for the purposes of any fiscal law administered by him or by such
other public officer.

(5) Every court officer shall treat any document or information re-
ferred to in subsection (1) as secret unti! it is produced as evidence in
any proceedings before the court, and the provisions of this section
shall apply to every such officer as if he were a person appointed un-
der, or employed in carrying out, the provisions of this Act.
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(6) Every person appointed under or employed in carrying out the
provisions of this Act and every person to whom confidential informa-
tion is disclosed under paragraph (¢) or (¢) of subsection (3), except
the Minister, shall make an oath or declaration of secrecy in such
manner and form as may be prescribed.

6. (1) Subject to this Act, the CGommissioner may prescribe the
form of any notice, tax return or other return required for the pur-
poses of this Act, and where any form has been so prescribed such form
of notice or return shall be used for such purposes.

(2) Any notice given by the Commissioner under this Act may be
signed by any officer authorized by him in that behalf, and any notice
purporting to be signed on behalf of the Commissioner shall, unless
the contrary is proved, be presumed to have been signed by an officer
so authorized.

(3) Every form, notice or other document issued, served or given by
the Commissioner under this Act shall be sufficiently authenticated if
the name or title of the Commissioner, or the officer authorized in that
behalf, is printed, stamped or written thereon.

7. Where under this Act any notice or other document is required
or authorized to be served on or given to any person by the Commis-
sioner, then such notice or other document shall be sufficiently
served —

(a) in the case of a person other than a company or a partnership, if
personally served on him or, where the Commissioner is satis-
fied that such service is not practicable, by such of the following
methods as appears to the Commissioner to be the most satis-
factory —

(i) left at his usual or last place of abode or office or place of
business in Botswana;

(i1) sent by post to such place of abode, office or place of busi-
ness or to his usual or last known postal address in Botswa-
na; or

(ii1) sent by post in care of the District Commissioner or Chief
in the area in which his usual or last place of abode or
place of business is situated;

(b) in the case of a company if —
(1) personally served on the public officer of the companys;

(i1) left at the company’s address appointed under section 135
for service of notices under this Act; or

Forms of notices
and returns

Service of notice
or documents
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(iii) where no address for service of notices has been appointed
under section 135, left at or sent by post to any office or
place of business of the company in Botswana; or

(¢) in the case of a partnership, if —

(1) personally served on the precedent partner or an agent of
the partnership;

(i1) left at the partnership’s address appointed under section
136 for service of notices; or

(i) where no address for service of notices has been appointed
under section 136, left at or sent by post to any office or
place of business of the partnership in Botswana.

PART III
Imposition of Income Tax (ss 8-23)

DIVISION I
CHARGE TO TAX (ss 8-11)

8. (1) Subject to this Act, tax shall be charged for each tax year on
the taxable income of every person for that tax year.

(2) The persons chargeable to tax shall be those persons specified in
Division I1 of this Part.

(3) Subject to Part VIII, the taxable income of any person shall be
ascertained in accordance with Parts IV, V, VI and VII.

(4) The tax payable by any person shall be calculated in accor-
dance with Part IX.

9. Subject to Parts IV and V1II, the gross income of every person
for each tax year shall be the total amount, whether in cash or other-
wise, accrued or deemed to have accrued to him in that tax year from
every source situated or deemed to be situated in Botswana but shall
not include any amount of a capital nature except to the extent speci-
fied in this Act.

10. For the purposes of this Act, an amount which accrues to a per-
son shall be deemed to have accrued —

(a) in the case of employment, at the time it1s —
(i) received by him;

(11) due and payable, even though not actually paid to him; or

52:01 —22
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(i) credited in account, reinvested, accumulated, capita-
lized, carried to reserve or otherwise disposed of by him
or on his behalf;

(b) in the case of a business, in relation to which the Commissioner
is satisfied that a commercially recognized system of account-
ing is regularly followed, at the time it is credited in the books
of account of such person; or

(¢) in any other case, at the time it becomes due and payable to
him.

11. An amount accrued to any person shall be deemed to have ac-  Amounts
crued from a source situated in Botswana where it has accrued to such ‘:ff:‘l‘l:‘; ‘i"‘lh“"e

person in respect of — Botswana

(a) any contract made by such person in Botswana for the sale of
goods, whether such goods have been or are to be delivered in
or out of Botswana;

(b) any service rendered or work done by such person in Botswana,
whether the payment therefor is made by a resident or a non-
resident and wherever payment is made;

(¢) any service rendered or work done out of Botswana —

1) by such person under a contract of employment with the
y P ploy
Government; or

(i1) by such person, being a resident, for or on behalf of his
employer in Botswana during his temporary absence from
Botswana, whether the payment for such services ren-
dered or work done is made by a resident or a non-resi-
dent and wherever the payment is made;

(d) any pension, bonus, gratuity or compensation granted to such
person in respect of past services —

(i) by the Government; or

(ii) where such past services were performed in Botswana by
any other person, and wherever payment is made or the
funds from which payment is made are situate:

Provided that where any pension, bonus, gratuity or
compensation to which subparagraph (ii) applies is pay-
able in respect of past services performed partly in Bots-
wana and partly elsewhere, only such part of such
pension, bonus, gratuity or compensation as, in the opi-
nion of the Commissioner, is reasonable shall be deemed
to have accrued in Botswana;
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(¢) any business carried on by such person, being a resident, as the
owner or charterer of any aircraft, wherever such aircraft may
be operated;

(/) any service rendered or work done out of Botswana by such
person, being a resident, as an officer or a member of the crew
of any aircraft referred to in paragraph (¢), wherever payment
is made;

(g) the disposal by such person of any interest in mineral rights
over land situate in Botswana or the disposal of any share or
interest in the capital or income of a company holding such
mineral rights;

(k) the disposal by such person of mining or prospecting informa-
tion or mining or prospecting rights over land situate in Bots-
wana; or

(1) anyinvestment made outside Botswana or any business carried
on outside Botswana by a resident of Botswana:

Provided that paragraph (i) shall not apply to foreign investment
income of non-citizens resident in Botswana.

DIVISION IT
PERSONS CHARGEABLE TO TAX (ss 12-24)

12. Subject to this Part, the taxable income of any person shall be
charged to tax in the name of that person.

13. (1) Where, by reason of any donation, settlement or other dis-
position (in this section referred to as ““a settlement’”) made by any
person (in this section referred to as “the settlor”) lor the benefit of a
minor child, any amount has accrued to that child, such amount shall,
during the minority of that child or until the prior death of the settlor,
be deemed to have accrued to the settlor and shall be included in his
gross income.

(2) In thissection a settlement does not include any donation which
the Commissioner is satisfied has been made pursuant to and in accor-
dance with customary tradition by a citizen of Botswana.

14. (1) Where any deed of donation, settlement or other disposi-
tion (in this section referred to as “the settlement’”) made by any per-
son (in this section referred to as “the settlor”) contains a stipulation
to the effect that the beneficiaries therein, or one or more of them,
shall not receive any amount accrued under the settlement until the
happening ol an event, whether fixed or contingent, any such amount
as would, but for the stipulation, have accrued to the beneficiaries,
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shall, until the happening of that event, or the prior death of the set-
tlor, be deemed to have accrued to the settlor and shall be included in
his gross income.

(2) Where any person has made, in a will or other testamentary
disposition, a stipulation to the effect that the beneficiaries therein,
or one or more of them, shall not receive any amount accrued under
such will or disposition until the happening of an event, whether fixed
or contingent, any such amount as would, but for the stipulation, have
accrued to the beneficiaries shall, until the happening of that event, be
deemed to have accrued to the trust and shall be included in the gross
income of the trust and the taxable income ascertained therefrom
shall be charged to tax in the name of the trustee.

15. Where any deed of donation, settlement or other disposition (in
this section referred to as “the settlement”) made by any person (in
this section referred to as “the settlor”) contains a stipulation that
the right of any person to receive any amount accrued under the set-
tlement may be revoked by the settlor or conferred upon some other
person, such amount as is subject to the stipulation shall be deemed to
have accrued to the settlor and shall be included in nis gross income.

16. Any amount accrued to a person and not included in any as-
sessment made prior to his death shall be included in his gross income
and the taxable income ascertained therefrom shall be charged to tax
in the name of his executor.

17. (1) Any amount accruing to the estate of a deceased person be-
fore there 1s a beneficiary entitled to the immediate benefit thereof
shall be included in the gross income of the estate and the taxable in-
come ascertained therefrom shall be charged to tax in the name of the
executor.

(2) Any amount accruing to the estate of a deceased person on or
after the date on which there is a beneficiary entitled to the immediate
benefit thereof, other than a legatee, shall be deemed to have accrued
to the beneficiary and shall be included in his gross income.

(3) Where a beneficiary of the estate of a deceased person is a lega-
tee any amount accruing in respect of the property of which he is the
legatee, on and after the date of the handing over of the property or on
and after the date of the completion of the administration of the estate,
whichever is the earlier, shall accrue to or be deemed to accrue to such
legatee and shall be included in his gross income.

(4) For the purposes of this section —

(a) a beneficiary shall be deemed to be entitled to the immediate
benefit of any amount accrued to the estate of a deceased per-
son on and after the date of completion of the administration of
the estate; and
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(b) the date of completion of the administration of the estate means
the date upon which the whole of the debts relating to the estate
of the deceased person have been ascertained and paid or pro-
vided for.

18. Subject to this Part, any amount accrued to a person being a
minor, a mentally defective person or any other person disabled under
alegal disability, shall be included in his gross income and the taxable
income ascertained therefrom shall be charged to tax in the name of
the trustee in the same amount as would have been charged if that
person had not been legally disabled.

19. (1) Any amount accrued to a trust for the benefit of any person
shall be included in the gross income of the trust and the taxable in-
come ascertained therefrom shall, except in a case to which section
14(2) applies, be charged to tax in the name of the trustee in the same
sum as would have been charged if such amount had been included in
the gross income of such person.

(2) In this section “trust” includes —
(@) a will or other testamentary disposition; and

b} adeed of donation, settlement or other disposition.
20. Where a person becomes insolvent —

(a) any amount accrued to that person in his own right after the
date of sequestration and prior to the date sequestration ceases
{in this section referred to as ““the period of insolvency’) shall
be included in the gross income of that person; and

(6) any amount accrued in respect of the estate of that person held
by his trustee during the period of insolvency shall be included
in the gross income of the estate and the taxable income ascer-
tained therefrom shall be charged to tax in the name of the trus-
tee.

21. (1) A partnership shall not be charged to tax in its own name
but all amounts accrued thereto in any tax year shall be charged on
the partners in such tax year in accordance with this section.

(2) The chargeable income of a partner for any tax year shall —

(a) include an amount equal to that proportion of the partnership
chargeable income of that tax year which the amount of the net
partnership profit or income to which he is entitled under the
partnership agreement, as ascertained under that agreement,
bears to the net partnership profit or income; or
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(b) be calculated after deducting an amount equal to that propor-
tion of the partnership assessed loss of that tax year which the
amount of the net partnership loss for which he is responsible
under the partnership agreement, ascertained under that
agreement, bears to the net partnership loss:

Provided that a partner shall not be entitled to set off such loss
against any amount accruing to him in any tax year from any source
outside the partnership.

22. A collective investment undertaking shall be charged to tax on
the undistributed amount of the chargeable income and the amount
of the chargeable income that has been distributed to shareholders
shall retain its form and be taxed as such in the hands of shareholders.

23. (1) The taxable income of a non-resident shall, where it is not
charged to tax directly on him, be charged to tax on his agent in the
same amount as would have been charged on the non-resident.

(2) For the purposes of this section “agent”, in relation to a non-
resident, means a resident who has the management or control of
property in Botswana of such non-resident or who is appointed by
the non-resident to act on his behalf.

24. Any person in whose name the taxable income of a deceased
person, an estate of a deceased person, a person under a legal disabil-
ity, a non-resident or any other person is chargeable, shall be respon-
sible for doing all such things as are under this Act required to be done
by a person liable to tax.

PARTIV
Ascertainment of Gross Income (ss 25-36)

DIVISION I
ACCOUNTING PERIODS AND RECORDS
(ss 25-26)

25. (1) Where any person carries on a business he shall, subject to
this section, regularly make up the accounts of that business for a per-
iod of 12 months.

(2) Where any person regularly makes up the accounts of his busi-
ness ——

(a) for the tax year; or

(b) for a period of 12 months ending on a date other than 30th
June, then, in respect of any tax year,

his taxable income shall be calculated by reference to such accounts
for that tax year or period of 12 months ending within that tax year:
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Provided that, where, in relation to the tax year immediately pre-
ceding the commencement of this Act, the taxable’income has been
calculated by reference to accounts regularly made up by that person
for a period of 12 months ending after 30th June in that tax year then,
in respect of each subsequent tax year, his taxable income shall be cal-
culated by reference to accounts for the same accounting period.

(3) Where any person makes up the accounts of his business for a
period less than 12 months, the Commissioner may, subject to such
adjustments as he considers necessary to avoid loss of tax, determine
the taxable income of the tax year in which such accounting period
ends by reference to such accounts and to the accounts for the imme-
diately preceding or immediately succeeding accounting periods in
such manner as appears to him to be reasonable.

(4) Where any person makes up the accounts of his business for a
period greater than 12 months, the Commissioner may, subject to
such adjustments as he considers necessary to avoid loss of tax, deter-
mine the taxable income of the tax year in which such accounting per-
iod ends, and the taxable income of each previous tax year in which
any part of the accounting period falls, by reference to such accounts
and to the accounts for preceding or succeeding accounting periods in
such manner as appears to him to be reasonable.

(5) References in this Act to a tax year shall include references to
any other period by reterence to which business chargeable income
for such tax year is to be calculated.

26. (1) Every person carrying on any business shall keep a proper
record in English or in Setswana of his business transactions.

(2) In this section “‘a proper record” means —

(a) in the case of a business of farming carried on by any person
other than a company, such records as the Minister may pre-
scribe; and

(b) in the case of any business other than a business referred to in
paragraph (a), such records or books of account as the Com-
missioner considers reasonable to reflect the true and full nat-
ure of the transactions of the business, regard being had to the
nature of the activities concerned and the scale on which they
are carried on.

(3) In relation to any business to which subsection (2)(4) applies,
the Commissioner may, in the case of any person or class of persons,
direct the method of accounting or the manner in which payments
should be made or commercial transactions should be recorded.
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DIVISION II
GROSS INCOME (ss 276-38)

27. (1) Subject to Part VIII, the gross income of every person for
each tax year shall be ascertained in accordance with this Part.

(2) Where gross income is derived from more than one source, the
amount accrued from each source shall be ascertained separately.

28. (1) Subject to this Act, the gross income of any person for any
tax year insofar as it is derived from a business shall be the gross
amount, whether in cash or otherwise, accrued or deemed to have ac-
crued therefrom during that tax year.

(2) The gross income referred to in subsection (1) shall include:

{(a) any excess of the value of any stock, ascertained in accordance

with the First Schedule, held and not disposed of at the end of

that tax year over the value of any stock, so ascertained, held
and not disposed of at the beginning of that tax year;

(b) any amount accrued under any contract of insurance or indem-
nity against loss of profits or by way of compensation or da-
mage for loss of profits;

(¢) any amount accrued by way of recovery or reimbursement
of —

(1) any expenditure or loss;

(i1) any bad or doubtful debt which has been allowed as a
deduction under section 41; or

(ii1) any amount which has been allowed as a deduction under
section 41(1)(g);

(d) any amount accrued by way of subsidy for or in relation to the
carrying on of a business;

(¢) any amount accrued after the cessation of a business which, if it
had accrued prior to cessation, would have been included in the
gross income from that business but, where such amount relates
to any stock realized after the cessation of business, it shall be
deemed to be an amount equal to the excess of the amount ac-

crued for that stock over the value of that stock at the date of

cessation, ascertained in accordance with the First Schedule;

(/) the amount of any balancing charge or recovery charge ascer-
tained in accordance with the Third Schedule;

(g) the market value of any benefit, whether or not convertible into
cash, accruing in the course of business;

(h) the amount of a debt released or waived by a creditor which
was owing to him by a person referred to in subsection (1);
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(i) any amount paid into an account in Botswana, or brought into
Botswana, in money or money’s worth, out of income accrued
from a business referred to in section 11(1).

(3) Subject to section 31 and Part VIII, where a person carriesona
business both inside and outside of Botswana, the amount which shall
be deemed to have accrued to him from a source situate in Botswana
in respect of that business shall be such sum as appears to the Commis-
sioner to be reasonable having regard to —

(a) the nature of the operations carried on inside and outside of
Botswana;

(6) the turnover of the business inside and outside of Botswana;

—
)
~

the situation and value of the assets employed in the business;

&

the market value of any stock imported into or exported from
Botswana; and

(e) any other matters which appear to him to be relevant.

29. (1) Where, in relation to a business of farming carried on by
any person, there have been granted in previous years farming deduc-
tions allowable under paragraph 1(a) of Part IV of the Third Sche-
dule, any amount accrued to such person during any tax year in
respect of such allowances or deductions on disposal of the property
in relation to which they were allowed shall be included in the gross
income of that person for that tax year derived from the business of
farming, and the provisions of Part V of the Third Schedule shall not
apply to such disposal.

(2) Where any person carrying on a business of farming makes a
donation of any livestock or produce during a tax year to any other
person, there shall be included in the gross income of the person mak-
ing the donation an amount equal to the current market price of such
livestock or produce at the date of making the donation.

(3) Where any person ceases to carry on a business of farming dur-
ing any tax year but does not dispose of the whole of his livestock or
produce, the value of such livestock or produce held at the end of the
tax year shall be included in his gross income for that year.

(4) Where a person, in relation to whom the provisions of subsec-
tion (3) apply, makes a donation of any livestock or produce after
ceasing to carry on such business during any tax year, an amount
equal to the current market price of such livestock or produce at the
date of making the donation shall for the purposes of section 28(2) (¢)
be deemed to be the amount accrued for that livestock or produce.
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30. (1) Subject to subsection (2), any amount accrued from farm-
ing operations carried on in a tax year by a resident individual which
involve the rearing for slaughter of cattle, sheep or goats or dryland
farming, or both rearing for slaughter of cattle, sheep or goats and
dryland farming, shall not form part of such individual’s gross income
for that tax year, if —

(a) in respect of livestock farming operations the total number of
livestock at all times during the tax year consisted of not more
than 300 cattle, or.the equivalent in whole or in part of sheep or

Farming,
optional
liability

goats, on the basis that six sheep or goats are equivalent to one-

head of cattle; and

(b) in respect of dryland farming, the total extent of the land in-
volved in such farming operations did not exceed 100 hectares
at any time during the tax year.

(2) Any resident individual to whom subsection (1) applies in re-
spect of any tax year, may, within six months after the end of such
tax year, by notice in writing to the Commissioner, elect to have such
farming operations included together with other sources of gross in-
come for that and all succeeding tax years:

Provided that once such election is made it shall be irrevocable.

(3) For the removal of doubt, and without prejudice to the natural
meaning of the words, it is hereby declared that the rearing of cattle
for slaughter does not include the rearing of dairy cattle for milk and
dairy products, stud farming, poultry farming, pig farming or the
rearing of sheep for wool or pelts, and dryland farming does not in-
clude irrigated agriculture or horticulture.

31. (1) Subject to Part VIII, where a person carries on a business of
mining, the gross income of that person for any tax year from mining
operations shall —

(a) include all amounts accrued to him during that tax year from
all mining and prospecting operations carried on by him;

(b) notwithstanding section 9, be deemed to include all amounts,
whether in cash or otherwise, accrued to him or to any asso-
ciated person, during that tax year from processing, marketing,
servicing, financial or administrative operations whether —

(1) any such operation is carried on in or out of Botswana;

(i1} the source of any such amount is situate in or out of Bots-
wana, to the extent to which the Commissioner is of the
opinion that such amounts are related to the mining op-
erations;

Mines and
minerals
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(¢) bedeemed to include the amount of any royalty —

(1) remitted, exempted or repaid during that tax year under

Cap. 66:01 section 66(5) or 67 of the Mines and Minerals Act where
such royalty has been allowed as a deduction under sec-
tion 43(1){c);
(ii) repaid, remitted or exempted during that tax year under
Cap. 67:01 section 74 or 76 of the Petroleum (Exploration and Pro-

duction) Act, where such royalty has been allowed as a
deduction under section 43(1)(d); and

(d) bedeemed toinclude the amount of any excess of disposal value
of any property, disposed of in that tax year and included in
mining capital expenditure incurred in that tax year or any

180f 1998, 5. 4 previous tax year.

(2) The gross income of any person, whether or not carrying on a
business of mining, for any tax year shall be deemed to include all
amounts, whether in cash or otherwise, accrued to him during that
tax year —

(a) by way of royalty, premium or other consideration, however
described, for the right to extract minerals from land situate in
Botswana; or

(b) inrespect of the disposal of any share or interest in the capital or
income of a company holding mineral rights over land situate
in Botswana.

(3) The gross income of any person, not being a person carrying on
a business of mining, for any tax year shall be deemed to include all
amounts, whether in cash or otherwise, accrued to him during that
tax year in respect of the disposal of any interest in mineral rights or
any mining or prospecting information or any mining or prospecting
rights over land situate in Botswana.

(4) Where a disposal is made to which subsection (2) () or subsec-
tion (3) applies and, in the opinion of the Commissioner the disposal
was —

{a) for a consideration which cannot be valued; or
(b) made otherwise than by way of a transaction at arm’s length,

the disposal shall be deemed to have been made for a consideration
which the Commissioner considers to be equal to the market value of
such interest, share or rights at the date such disposal was made.

Employment 32. (1) The employment income of any person for any tax year
mmeome shall include —

(a) any amount accrued by way of wages, salary, leave pay, sever-
ance pay, fee, commission, bonus or gratuity;
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()

)

any amount accrued in commutation of moneys due under any
contract of employment or service, or any amount received in
commutation of a pension;

any travelling, entertainment or other allowance to the extent
to which it does not represent moneys wholly, exclusively and
necessarily expended for the purposes of the employment;

the annual value of any quarters or residence provided for an
employee;

subject to subsection (2), the value of any other benefit or ad-
vantage granted to an employee in respect of his employment,
included in which may be the difference in the amount of any
preferential rate of interest granted to the employee by the em-
ployer in respect of any loan made by the employer to the em-
ployee, and the normal commercial rate currently prevailing;
and

the amount of any balancing charge ascertained under the
Third Schedule.

(2) The employment income of any person for any tax year shall
not include —

(a)
(6)

the value of any free medical attention provided or medical at-
tention paid for by the employer;

the value of any free passage by air, rail, road or sea provided
for an employee, his wife or his dependent children pursuant to
the terms of his employment.

(3) For the purposes of this section, the value of any quarters or re-
sidence provided for an employee in respect of his employment shall
be deemed to be —

()

in the case where such quarters or residence is a rateable prop-
erty in accordance with the provisions of the Townships Act
and regulations made thereunder, an amount equal to ten per
cent of the rateable value shown in the valuation roll in force in
respect of such property at the commencement of the tax year;

in the case where such quarters or residence becomes a rateable
property in the course of the tax year after the completion of the
current valuation roll, an amount equal to ten per cent of the
interim valuation made of such property;

in the case where such quarters or residence is not a rateable
property or has not been valued, an amount equal to eight per
cent of such amount as may be prescribed as being the value of
the prbperty (in this section referred to as “the current capital
valuation”) at the commencement of the tax year or the date of
the completion of the construction of the property if such com-
pletion took place during the tax year; or

Cap. 40:02

21 0/ 2004,
s. 3fa){i).

21 0f 2004,

s. 3(a)(i).

21 of 2004,
5. 3(a) ().
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(d) where the period for which the quarters or residence is pro-

vided in a tax year is less than 12 months, such amount (deter-
mined either under paragraph (a), (5) or (¢) as the case may be)
as bears to that amount the same ratio as that period bears to
12 months, less any amount payable by the employee as rent for
the quarters or residence in the tax year:

Provided that —

(1) in the case of any quarters or residence provided during
any tax year or an employee whose employment income,
excluding the value of the quarters or residence, for that
year does not exceed that portion of the taxable income
upon which in terms of section 59 no tax is leviable, the
value of the quarters or residence shall be deemed to be
nil; and

(i) in any other case, the amount deemed to be the value to
an employee of any quarters or residence provided for
him in any tax year shall not be greater than —

(aa) where the quarters or residence is provided for the
whole of a tax year, the excess of the relevant per-
centage of his employment income, excluding the
value of the quarters or residence, for that year
over any amount payable by him as rent for the
quarters or residence during that year; or

(bb) where the quarters or residence is provided in the
tax year for a period of less than 12 months, the ex-
cess of the relevant percentage of his employment
income, excluding the value of the quarters or re-
sidence, for that period over any amount payable
by him as rent for the quarters or residence during
that period.

(4) Where any quarters or residence is provided for an employee in
respect of his employment and the Commissioner is of the opinion that
any arrangement made in relation to —

(@)

the acquisition or lease of such quarters or residence by the em-
ployer;

the amount of rent payable by the employee for such quarters
or residence;

the employment of the employee or any of his relatives; or

the amount of the employment income of the employee or any
of his relatives,

was made to avoid or reduce the liability to tax of such employee then
the provisions of subsection (3) shall not apply and the value to such
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employee of the quarters or residence shall be deemed to be such
amount as the Commissioner considers reasonable having regard to
all matters which appear to him to be relevant.

(5) For the purposes of subsections (3) and (4), “employer” in-
cludes any person who, with the agreement, authority, consent or
knowledge of the employer of any employee, provides or assists in the
provision of any quarters or residence for that employee in respect of
his employment.

(6) The Minister may prescribe the amounts of —

(a) the current capital valuation referred to in subsection (3)(c);
and

(b) the relevant percentage of the employment income, excluding
the value of the provided quarters or residence, of an employee
for the purposes of paragraph (ii) of the proviso to subsection
(3).

(7) Where in any tax year an approved service gratuity or sever-
ance pay accrues to a citizen, whether during the course of or on ter-
mination of his employment, the whole of such gratuity or severance
pay shall be excluded from the gross income of such person if it is di-
rectly invested on his behalf in an approved pension fund or approved
retirement annuity fund or scheme, and where it is not so invested one
third only of such gratuity or severance pay shall be so excluded and,
at the option of the Commissioner, the remaining two thirds thereof
may be deemed to have accrued at the time it is payable, or accrued
in three successive equal annual instalments, the last of such instal-
ments being deemed to have accrued on the date on which the whole
amount became payable:

Provided that the exercise of the option by the Commissioner
would reduce the tax liability of the employee; and

Provided further that the employee is not —
(1) a relative of the employer where the employer is an individual;

(ii) arelative of one or more of the partners where the employeris a
partnership; or

(i) a participator within the meaning in section 132, or a relative
or nominee of such a participator of the company where the
emplovyer is a close company,

unless the Commissioner is satisfied that it is a bona fide arm’s length
payment.

(8) “Approved service gratuity’’ means a payment made to an em-
ployee in accordance with the written conditions of employment, ap-
proved by the Commissioner, which conditions shall include
provisions that —

94f 2001, 5. 3.

11 of 2000,
5. 4(a)(i).

11 of 2000,
5. 4(a)(it).

11 0f 2000,
s. 4(a)(it).

LRO 1/2005

52:01-35



CAP. 52:01]

Income Tax

150£ 1999,
5. 5(a).

21 of 2004,
5. 3(b).

11 of 2000,
5. 4(b)(i).
17 of 2000,

5. 4(b)(ii).

150f1999,
5. 5(b).

(@) the conditions must apply to all permanent employees of the
employer to whom no retirement benefit accrues under any re-
tirement benefit scheme established by their employer whether
such scheme has been approved under this Act or not;

(b) the payment is to be in recognition of a period of continuous
employment of not less than five years;

(¢) apayment made in the course of the employment may be made
only at the end of a period of continuous employment of five
years or a multiple of five years;

(d) a payment made shall not exceed five weeks pay for each year
of service at the rate of pay applicable to the last year of service
in respect of which the payment is made;

(¢) a payment made on cessation of employment may be made in
respect of any residual period of service of less than five years
provided that the employee has served in the employment for
a continuous period of not less than five years;

(f) aperiod of service may be recognized by a payment of gratuity
once only;

(g) the total gratuity up to the time any payment is made must not
exceed two years’ pay at the rate current when the payment is
due; and

(h) any changes in the conditions shall only apply on approval by
the Commissioner:

Provided that where the Commissioner is of the opinion that
there is good reason for so doing he may approve conditions
which do not comply with these requirements in all respects.

(9) Where a citizen employed in the service of Government is en-
titled to a gratuity on the same terms as for an approved service gra-
tuity in accordance with paragraphs () to (#) of subsection (8), the
provisions of subsection (7) shall apply to the gratuity.

(10) Where a citizen, other than a citizen referred to in subsection
(9), s entitled to a gratuity under a contract of employment, one third
of such gratuity shall be excluded from his gross income, and the re-
maining two thirds thereof shall be deemed to have accrued evenly
over the duration of the contract, or over the last three years thereof,
whichever is the lesser, or over the last year of the contract, at the op-
tion of the Commissioner:

Provided that the exercise of the option by the Commissioner
would reduce the tax liability of the employee.

(11) Where a non citizen employee is entitled to a bonus or gratuity
under a contract of employment, one third of such bonus or gratuity
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shall be excluded from his gross income, and the remaining two thirds
thereof shall be deemed to have accrued evenly over the duration of
the contract or over the last three years thereof, whichever is the les-
ser, or over the last year of the contract, at the option of the Commis-
sioner:

Provided that the exercise of the option by the Commissioner
would reduce the tax liability of the employee:

Provided further that one third of the bonus or gratuity mentioned
herein shall only be excluded from the gross income of a non citizen
employee if in the opinion of the Commissioner the payment is reason-
able in the circumstances having regard to —

(a) the period of the employment;

(b) the nature of the employment;

(¢) thesalary payable to the employee; and
(

d) the measure of retirement benefits generally prevailing at that
time.

(12) Where an employee clects to receive severance pay from his
employer in accordance with section 27 of the Employment Act, one
third of the amount payable shall be excluded from his gross income,
and the remaining amount shall be deemed to have accrued evenly
over the period of service, or over the last three years thereof, which-
ever is the lesser, or over the last year of the contract, at the option of
the Commissioner:

Provided that the exercise of the option by the Commissioner
would reduce the tax liability of the employee.

(13) Where an employee elects to withdraw his contributions to an
approved superannuation fund in accordance with the rules of the
fund and the Income Tax (Superannuation Funds) Regulations, the
whole of the amount withdrawn shall be deemed to accrue to him
from employment, and shall be included in his gross income for the
tax year in which the amount was withdrawn.

(14) Where an employee receives a retrenchment package, one
third of the amount received in money or money’s worth or equivalent
of the threshold, whichever is greater, shall be exempt from tax and at
the option of the Commissioner, the remaining two thirds thereof may
be deemed to have accrued at the time it is payable or accrued in three
successive equal instalments, the last of such instalments being
deemed to have accrued on the date on which the whole amount be-
comes payable:

Provided that the exercise of the option would reduce the tax liabi-
lity of the employee.

11 of 2000,
5. 4(c)(i).

11 0f2000,
s. 4{c)(u).

11 of 2000,
5. 4(c) ().

15 0f 1999,
5. 5(c).
Cap. 47:01

11 of 2000,
5. 4(d)(i).
11 of 2000,
5. 4(d)(ii).

15011999,
5. 5(¢c).

150f1999,
5. 5(d).

11 0f 2000,
s. 4(e)(i).

11 of 2000,
5. 4(e) (i)
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150f 1999, (15) For the purpose of subsection (14), retrenchment package has
iijg.di%:m the meaning assigned to it in the Employment Act.

11of 2000, (16) Where an employee receives a lump sum payment after rein-
5. 4(f).

Interest and
certain royalties
and fees

11 9f2000,
s. 5(a).

11 of 2000,
5. 5(b).

11 of 2000,
5. 5(8).

statement following a dismissal or suspension from duty with reduced
or without pay, such lump sum payment shall be spread back over the
period in which such income was earned or would have been paid.

33. (1) The gross income of any person for any tax year shall in-
clude any commercial royalty, entertainment fee or management or
consultancy fee accrued or deemed to have accrued to him from a
source situated or deemed to be situated in Botswana; and

(@) in the case of a resident, any interest accrued or deemed to have
accrued to him from a source situated or deemed to be situated
in Botswana, and any dividend or interest accrued from an in-
vestment such as is referred to in section 11(i); or

(b) in the case of a non-resident, any interest accrued or deemed to
have accrued to him from a source situated or deemed to be
situated in Botswana.

(2) Subsection (1) shall not apply to any interest, commercial roy-
alty or management and consulting fees accrued or deemed to have
accrued to a non-resident where the payment is made by an interna-
tional financial services centre company or a specified collective in-
vestment undertaking.

(3) Notwithstanding the provisions of Parts V, VI and VII, where
gross income to which subsection (1) relates accrues or is deemed to
accrue to a non-resident, and tax is deducted from the payment there-
of under section 58 and in accordance with the Seventh Schedule, that
tax shall be a final charge in relation to such gross income and such
gross income shall not form part of the assessable income of the non-
resident.

(4) In this Act —

(a) the source of any interest shall be deemed to be situated in any
country where the person paying the interest is resident or has
in that country a permanent establishment in connection with
which the indebtedness on which the interest is paid was in-
curred, and such interest is borne by that permanent establish-
ment; and

(b) the source of any commercial royalty or management or con-
sultancy fee shall be deemed to be situated in Botswana where
the person paying the commercial royalty or management or
consultancy fee is resident in Botswana, or has in Botswana a
permanent establishment and such commercial royalty or
management or consultancy fee is borne by that permanent es-
tablishment.
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(5) For the purposes of subsection (3), “permanent establishment”
means a fixed place of business or a fixed base for the performance of
professional services, and the expression “fixed place of business’ in-
cludes —

(a) a place of management;

(b) a branch;

(¢) an office;

(d) afactory;

(¢) amine or any other place of extraction of natural resources;

(f) an installation or structure used for exploration of natural re-
sources; and

(g) a building site or construction or assembly project.

34. (1) The gross income of any person for any tax year insofar as it
is derived from rents or premiums in relation to land, buildings and
other property shall include —

(a) the gross rent payable to him by a lessee of any property;

(b) any premium or other consideration, however described, pay-
able to him by a lessee for the right of use or occupation of any
property; and

(¢) in the case of any person to whom, in terms of any agreement
relating to the grant to any other person of the right of use or
occupation of land or buildings or by reason of the cession of
any rights under any such agreement, there has accrued in that
tax year the right to have improvements effected on the land or
to the buildings by any other person —

(i) the amountstipulated in the agreement as the value of the
improvements or as the amount to be expended on the im-
provements; or

. . . . t .

(i1) if no amount is so stipulated, such amount as in the
opinion of the Commissioner is a fair and reasonable
valuation of the improvements.

(2) Any person to whom the right has accrued in any tax year to
have improvements effected on his land or to his buildings under sub-
section (1)(c) may, within six months after the end of that tax year, by
notice in writing to the Commissioner, elect that the value of such im-
provements shall not be included in his gross income for that tax year,
but that instead an amount equal to the market value of the improve-
ments in the tax year in which such property reverts to him shall be
included in his gross income for that tax year.

1 of 2000,
5. 9(b).

Rents,
premiums and
improvements
to land or
buldings
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Transactions
designed to
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(3) For the purposes of subsections (1) (¢) and (2), any grant of land
or buildings for a fixed period, other than a fixed period State grant,
shall be deemed to be an agreement relating to the grant by one per-
son to another person of the right of use or occupation ofland or build-
ings.

35. (1) Except as otherwise provided in the Tenth Schedule, the
gross income of any person for any tax year shall include any amount
whether in cash or otherwise accruing to him on the disposal of —

(a) any movable orimmovable property of a business carried on by
him in Botswana;

(b) any shares in or debentures of a company; and
(¢) aresidential property;

(d) assets of an international financial services centre company si-
tuated in Botswana;

(¢) any immovable property other than property referred to in
paragraph (a) or (¢):
Provided that the provisions of this subsection shall not apply to
any amount which would otherwise be included in the gross income
under —

(1) section9, accruing on the disposal of any property in the ordin-
ary course of business;

(i1) section 139, accruing on the disposal of any property by an in-
ternational financial services centre company in the ordinary
course of business; or

(ii1) section 140 in respect of any specified foreign exchange gain.

(2) Except as otherwise provided in the Tenth Schedule, the gross
income of any person for any tax year shall, in relation to a company
which is being wound up or liquidated, include any amount, whether
in cash or otherwise, distributed, other than an amount representing a
return of capital.

36. (1) Where the Commissioner is of the opinion that a transac-
tion, operation or scheme, in this section referred to as a “transac-
tion”, including a transaction for the alienation of property, is
fictitious or artificial, or is entered into or carried out otherwise than
as a transaction between independent persons dealing at arm’s length
and that such transaction has the effect of avoiding, reducing or post-
poning the liability to tax of any person for any tax year, he may dis-
regard such transaction for the purposes of this Act and determine the
liability for the tax chargeable under this Act as if the transaction had
not been entered into or carried out, or in such manner as in the cir-
cumstances he deems appropriate to counteract such avoidance, re-
duction or postponement.
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(2) Without prejudice to the generality of the expression “at arm’s
length”; a transaction of any of the following kinds shall for the pur-
poses of subsection (1) be deemed not to be a transaction at arm’s
length —

(a)

a contract of employment or agency where the employee or
agent, or the relative or nominee of such employee or agent, is
the employer or principal, or one of the employers or princi-
pals, of such employee or agent:

Provided that for the purposes of this paragraph —

(1) where the employer or principal is a close company in
terms of section 132, every participator or relative or no-
minee of such participator shall be deemed to be an em-
ployer or principal of such employee or agent;

(i1) where the employer or principal is a firm carrying on
business in partnership, every partner with an interest in
the capital of the business, or a relative or nominee of such
partner, shall be deemed to be an employer or principal of
such employee or agent;

an agreement or contract for the payment of a commercial roy-
alty or for the provision of management or consultancy services
to which both parties to the agreement or contract are in effect
the same person or substantially the same person, or if each
party is a partnership, any partner of one party is a partner of
the other, or a relative or nominee of any partner of one party is
a partner of the other;

a contract for the sale of goods or other property where the
buyer controls the seller or the seller controls the buyer, or a
third person controls both the buyer and the seller; or

a trust established for the benefit of any person, the instrument
of which contains conditions of appointments that enable the
settlor or any other person instrumental in the establishment
of the trust to retain control of the trust property or to derive
benefits from the trust or to prevent the beneficiary from legally
enforcing his rights under the trust.

(3) Where any agreement in relation to, or any change in, the
share-holding in any company has been entered into or effected,
whether before or after the commencement of this Act, and the Com-
missioner is of the opinion that the purpose, or one of the purposes, of
such agreement or change was to utilize an assessed loss or any bal-
ance of an assessed loss incurred by the company, in order to avoid or
reduce the liability to tax of the company or any other person for any
tax year, a deduction in respect of such assessed loss or balance of as-
sessed loss shall not be allowed.

9of2001,s. 4.
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PARTV
Ascertainment of Assessable Income ( ss 37-38)

Assessable 36. The assessable income of every person from any source for each
income, general 4% year shall be his gross income from that source for that tax year less
any amount exempt from tax under this Part.

Exemption 37. The persons and classes of gross income specified in Parts I and
from tax IT of the Second Schedule shall be exempt from tax to the extent spe-
cified therein.

PART VI
Ascertainment of Chargeable Income (ss 39-50)

Deductions 39. (1) The chargeable income of every person for each tax year

;L‘;’;::"“ shall be ascertained in accordance with this Part.

(2) In ascertaining the chargeable income of any person for any tax
year there shall, upon due claim and subject to such evidence as the
Commissioner may require, be deducted from the assessable income
of such person all expenditure wholly, exclusively and necessarily in-
curred by that person during the tax year in the production of his as-
sessable income.

(3) Subject to this Act, where such assessable income accrues in re-
spect of more than one source of gross income, the expenditure in-
curred by that person and any other deductions to which he may be
entitled under this Part in relation to each such source shall be de-
ducted only from that part of the assessable income which accrues
from that source.

(4) Where the expenditure deductible under this Part for any tax
year relates to the assessable income from more than one source of
gross income, and it is necessary in order to give eftect to any of the
provisions of this Part to apportion such expenditure between such
sources, the Commissioner shall make such apportionment as appears
to him to be reasonable.

(5) Where the expenditure incurred by any person, other than a
company, which is deductible under this Part for any tax year has
been apportioned to any source of income under subsection (4), and
such apportioned amount exceeds the amount of assessable income of
that person which accrues from that source, the excess shall not be de-
ducted in ascertaining the chargeable income of that person for that
tax year.

(6) For the purposes of this Part, where amounts accrued to a per-
son are deemed to have accrued to some other person, any expendi-
ture incurred by either person in relation to such amounts shall be
deemed to have been incurred by the person to whom such amounts
are deemed to have accrued.
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40.

Notwithstanding the other provisions of this Part, the gross in-

come of any person under section 35(1) shall be chargeable income
under this Part.

41.

(1) Subject to this Part, and notwithstanding the generality of

section 39(2), the deductions allowed from the assessable income of
any person for any tax year shall include —

()
(6)

(¢)

)

any allowance to which that person is entitled in respect of ca-
pital expenditure under the Third Schedule;

any excess of the value of any stock, ascertained in accordance
with the First Schedule, held and not disposed of by that person
at the beginning of the tax year over the value of any stock, so
ascertained, held and not disposed of at the end of that tax year;

any legal expenses incurred by that person during the tax year
in respect of any claim, dispute or action at law arising in the
course of, or by reason of, the ordinary operations undertaken
by him in the course of carrying on a business;

where such person is an employer, any amount contributed by
him to any approved benefit fund or approved superannuation
fund established for the benefit of his employees or, for any tax
year to an approved benefit fund, an approved pension fund or
an approved retirement annuity fund or scheme established for
the benefit of his employees:

Provided that —

(1) in respect of any lump sum contribution, the Commis-
sioner may determine that such amount shall be deducted
in a number of successive equal annual deductions, the
first such deduction being allowed in the tax year in which
such contribution was made; and

(i1) inrespect of an annual contribution of a recurrent nature
made in any tax year, the deduction allowable shall not
exceed twenty percent of the employment income which
accrued from that employer to each employee who was a
member of the fund in that tax year;

where such person is an employer, any amount paid by him by
way of annuity during the tax year to —

(1) a former employee who has retired from employment by
that employer by reason of age or infirmity; or

(ii) any person who was dependent for his maintenance upon
a former employee of that employer where the former em-
ployee is deceased;

(1) an allowance in respect of any premium or other consid-
eration, however described, incurred by that person for
the right of use or occupation of any land or buildings, or

Income from
disposal of
property of
business

Deductions
allowable,
specific
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(i)

(iif)

for the right of use of any plant, machinery, patent, de-
sign, trade mark, copyright or any other property where
such land, buildings or other property is used or occupied
in the production of his assessable income:

Provided thatinrespectofa motorcar (whichexpression
shallinclude a station wagon) used by a person other thana
person whose principal businessis that ofhiring orleasing of
motor vehicle, an allowance under subparagraph (i) shall
notexceed theamountofannualallowanceclaimableinre-
spectofamotorvehicleunder the provisotoparagraph5(1)
of Part IT of the Third Schedule;

the allowance referred to in subparagraph (i) shall consist
of a number of successive annual deductions equal to the
amount of the premium or consideration divided by the
number of years for which that person is entitled to such
use or occupation, or one twenty-fifth of that amount,
whichever is the greater, the first such deduction being al-
lowed in the tax year in which the premium or considera-
tion was incurred:

Provided that where that person is entitled to such use
or occupation for an indefinite period he shall be deemed
to be entitled to such use or occupation for such period as,
in the opinion of the Commissioner, represents the prob-
able duration of such use or occupation, or 25 years,
whichever is the lesser;

an allowance in respect of any expenditure incurred by
that person pursuant to an obligation to effect improve-
ments on land or to buildings under an agreement where-
by the right of use or occupation of such land or buildings
is granted by any other person, where such land or build-
ings are used or occupied in the production of his assessa-
ble income;

the allowance referred to in subparagraph (i) shall consist
of a number of successive annual deductions equal to the
amount of expenditure incurred divided by the number of
years, calculated from the date on which the improve-
ments are completed, for which that person is entitled to
such use or occupation, or one twenty-fifth of that
amount, whichever is the greater, the first such deduction
being allowed in the tax year in which the improvements
are completed;

for the purposes of this paragraph any grant of land or
buildings for a fixed period, including a fixed period State
grant, shall be deemed to be an agreement whereby the
right of use or occupation of land or buildings is granted
by one person to another person:
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Provided that where that person is entitled to such use
or occupation for an indefinite period he shall be deemed
to be entitled to such use or occupation for such period as,
in the opinion of the Commissioner, represents the prob-
able duration of such use or occupation, or 25 years,
whichever is the lesser;

(k) the amount of any debts due to that person to the extent which
they are bad and provided they have been brought to account
by that person in the ascertainment of his assessable income of
any tax year;

() such amount as the Commissioner deems reasonable in respect
of debts due to that person which he considers to be doubtful of
recovery and provided they have been brought to account in
the ascertainment of his assessable income of any tax year;

(/) any provision for bad or doubtful debts, in the case of a bank,  sor200¢,5. 370
not exceeding an amount as may be prescribed by the Minister:

Provided that the provision had been made in the accounts
of such bank for the relevant tax year or accounting period, as
the case may be;

(k) any expenditure incurred during the tax year by way of interest  8or2004,5. 3¢5
on any loan made to that person, including interest payable on
debentures or debenture stock, where the Commissioner is sa-
tisfied that the amount of such loan was used by that person in
the production of his assessable income:

Provided that, except in the case of a variable rate loan stock
company where, in the opinion of the Commissioner, the rate of  15471999,5. 7.
interest payable on such Joan is excessive by reference to the
commercial rate generally sprevailing at the time the loan was
made, the deduction shall be limited to such amount as the
Commissioner deems reasonable;

({) expenditure incurred by that person during the tax year — 8of 2004,5.3(6).

(1) on scientific research undertaken by him for the develop-
ment of his business, not being expenditure of a capital
nature; or

(i1) by way of contributions to any association, institution,
college or university, where the Commissioner is satisfied
that such contribution will be used in scientific research
relating to that person’s business;

(m) expenditure incurred by him during the tax year on the repla-  gor2004,5. 3(5).
cement of any implement, utensil or similar article used by him
in a business;
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(n) any periodic subscription paid during the tax year by that per-
son in respect of his membership of a trade union or an associa-
tion of employees or employers to which items (viii) and (ix) of
Part I of the Second Schedule apply;

(0) any licence fees or licence levy paid under the Casino Act; and

(p) expenditure incurred in any tax year by a company solely for
the purpose of having its shares listed by the Botswana Stock
Exchange, and for maintaining the listing annually;

(¢) any amount of value added tax included in any expenditure,
other than an expenditure to which the Third Schedule ap-
plies, to the extent that an input tax credit is not allowed in
terms of the Value Added Tax Act.

(2) Notwithstanding the provisions of section 39(2), in ascertaining
the chargeable income of any person for any tax year, any expendi-
ture incurred by him —

(a) on hospitality or entertainment during the tax year, shall be
allowed as a deduction only to the extent to which, in the opi-
nion of the Commissioner, such expenditure was wholly, exclu-
sively and necessarily incurred in the production of the
assessable income of that person;

(b) on management or consultancy fees payable to a non-resident
shall be allowed as a deduction only if it is proved to the satis-
faction of the Commissioner that such expenditure was wholly,
exclusively and necessarily incurred by him in the production
of his assessable income.

42. (1) Subject to the provisions of this section and except as pro-
vided in section 46, any person other than a company carrying on a
business of farming may, within six months after the end of any tax
year by notice in writing to the Commissioner, elect that his charge-
able income derived from the business of farming for that tax year and
each of the two preceding tax years shall be determined by substitut-
ing for the chargeable income for each of the three years the annual
average of the chargeable income derived from his business of farming
for those three tax years.

(2) Where an election has been made in respect of any tax year un-
der subsection (1), no further election shall be made with regard to
that tax year.

(3) Notwithstanding the provisions of section 87(1), the Commis-
sioner shall take such action as is necessary to give effect to an election
made under subsection (1).

43. (1) Subject to Part VIII, and notwithstanding the generality of
section 39(2), in ascertaining the chargeable income of any person for
any tax year from mining operations, the deductions allowed shall in-
clude —
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(a) expenditure wholly, exclusively and necessarily incurred —

(1) in Botswana, during the tax year by that person or any
associated person in the production of his assessable in-
come from mining operations;

(i1) outside Botswana, during the tax year by that person or
any associated person in the production of his assessable
income from mining operations to the extent specified in  184r1998,

the Twelfth Schedule: 5. 5(a).
Provided that deductions shall be subject to the provi- 184199,
sions of the Twelfth Schedule; 5. 5(b).

(iii) during the tax year by that person on prospecting opera-
tions carried on by him in Botswana;

(b) for the tax year in which that person commences mining opera-
tions, an amount equal to any assessed loss incurred by him in
respect of prospecting operations carried on prior to the com-
mencement of his mining operations to the extent that any such
assessed loss has not been deducted under section 46;

(¢) any Hability to pay royalties under Part X of the Mines and  cap.66:01
Minerals Act which arose during that tax year, whether or not
payment thereof has been deferred under section 68 of that Act;
and

any liability to pay royalties under Part V of the Petroleum cap.67:01
y ytop
(Exploration and Production) Act which arose during the tax

year, whether or not payment thereof has been deferred under
section 76(2) of that Act.

(2) In ascertaining the chargeable income of any person, not being
a person carrying on mining operations, for any tax year from pro-
specting operations, the deductions allowed shall include expenditure
wholly, exclusively and necessarily incurred during the tax year by
that person on the acquisition of mineral rights, mining or prospecting
information or mining or prospecting rights over land situate in Bots-
wana:

Provided that where such rights or information were acquired by
that person —

(1) for a consideration which cannot be valued; or
(i1) otherwise than by way of a transaction at arm’s length,

there shall be deducted the amount which the Commissioner consid-
ers to be equal to the market value of the rights or information at the
time they were acquired.
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44. In ascertaining the chargeable income of any person carrying
on business for any tax year, there shall be deducted from his assessa-
ble business income for that year an amount equal to two hundred per
cent of any expenditure actually incurred by him during that tax year
on training approved by the Commissioner in accordance with such
rules as the Minister may from time to time prescribe.

45. No amount shall be deducted under any provision of this Actin
respect of expenditure which has been or will be taken into account as
a deduction or in calculating a deduction under any other provision of
this Act.

46. (1) Any assessed loss determined by the Commissioner as in-
curred by any person in relation to any tax year shall be deducted in
ascertaining the chargeable income of such person from a business for
a subsequent tax year to the extent provided in this section.

(2) The deduction provided for in subsection (1) shall not exceed
the amount of the chargeable income of the next subsequent tax year,
ascertained in accordance with section 39(3), but before the operation
of this section, and hereinafter in this section referred to as ‘‘the rele-
vant chargeable income”, and where the assessed loss exceeds the re-
levant chargeable income of such subsequent tax year, or there is no
relevant chargeable income of such subsequent tax year, the excess or
amount of the assessed loss, as the case may be, shall be carried for-
ward and deducted in like manner in ascertaining the chargeable in-
come of the following tax year, and so on until the assessed loss has
been fully allowed:

Provided that, except in the case of an assessed loss incurred in car-
rying on a business of farming, mining or prospecting, no assessed loss
shall be carried forward as a deduction for more than the five years
next succeeding the tax year in which that loss arose.

(3) Where an assessed loss has been determined in respect of two or
more tax years then, for the purposes of this section, the whole of such
loss, determined in respect of the earliest of such tax years, shall, sub-
ject to the proviso to subsection (2), be deducted before any part of
such loss determined in respect of a later year.

(4) The deduction provided in subsection (2) shall not apply in re-
lation to any person whose estate has been voluntarily or compulsorily
sequestrated (unless such sequestration is set aside), or to the trustee of
any such person in respect of any tax year subsequent to the date of
sequestration:

‘Provided that for the purposes of this subsection that part of the tax
year in which sequestration occurs which is subsequent to the date of
sequestration, shall be deemed to be a tax year.
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(5) The assessed loss of any person determined by the Commis-
sioner for any tax year shall be reduced by the amount or value of
any benefit accruing to that person in that tax year as a result of a
concession granted by or a compromise made with his creditors
whereby his liabilities to them have been reduced or extinguished, to
the extent to which such liabilities arose in the ordinary course of busi-
ness and have been taken into account in ascertaining his chargeable
income of any tax year.

(6) Where an assessed loss is determined in relation to any person in
the carrying on of a business, the deduction provided in subsection (2)
shall not be affected by reason only of the temporary discontinuance
of the carrying on of that business by that person.

(7) Where, in respect of the disposal —

(a) by any person other thana person carrylngona mlmng or pro-
specting business, of any interest in mineral rights or mining or
prospecting nghts or mining or prospecting information over
land situated in Botswana; or

(b) by any person, of any share or interest in the capital or income
of a company holding mineral rights over land situated in Bots-
wana, the deductions allowed under this Part in relation to
such source of gross income exceed the assessable income from
that source, the loss arising therefrom shall be deemed to be an
assessed loss to be allowed only as a deduction against future
gross income from that source.

47. (1) Subject to subsection (2), and notwithstanding section 46,
where an assessed loss is incurred in any tax year in carrying on a busi-
ness of farming by any person, other than a company, such person
may elect, within three years after the end of that tax year by notice
in writing to the Commissioner, that the whole or any part of such
assessed loss shall be deducted in ascertaining his chargeable income
for that tax year:

Provided that the amount of such assessed loss deducted shall not
exceed 50 per cent of the aggregate amount of such chargeable
income.

(2) Where an election is made in respect of an assessed loss under
this section, the Commissioner may, notwithstanding the provisions
of section 87, make any reduced assessment in accordance with the
provisions of subsection (1).

(3) For the purposes of this section, chargeable income referred to
in subsections (1) and (2) shall not include any chargeable income as-
certained in accordance with the provisions of section 40.
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